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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel.

W. A. DREW EDMONDSON, in his capacity as
ATTORNEY GENERAL OF THE STATE OF
OKLAHOMA and OKLAHOMA SECRETARY

OF THE ENVIRONMENT C. MILES TOLBERT,
in his capacity as the TRUSTEE FOR NATURAL
RESOURCES FOR THE STATE OF OKLAHOMA,

Plaintiff,

Vs. 05-CV-0329 TCK-SAJ
TYSON FOODS, INC., TYSON POULTRY, INC,,
TYSON CHICKEN, INC., COBB-VANTRESS, INC,,
AVIAGEN, INC., CAL-MAINE FOODS, INC,,
CAL-MAINE FARMS, INC., CARGILL, INC,,
CARGILL TURKEY PRODUCTION, LLC,
GEORGE'’S, INC., GEORGE’S FARMS, INC,,
PETERSON FARMS, INC., SIMMONS FOODS, INC,,
and WILLOW BROOK FOODS, INC.,

Defendants.
TYSON FOODS, INC., TYSON POULTRY, INC.,
TYSON CHICKEN, INC., COBB-VANTRESS, INC.,
GEORGE'’S, INC., GEORGE’S FARMS, INC.,
PETERSON FARMS, INC., SIMMONS FOODS, INC.,
and WILLOW BROOK FOODS, INC.,

Third Party Plaintiffs,

VS.

City of Tahlequah, et al.,

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

Third Party Defendants

DEFENDANT/THIRD PARTY PLAINTIFFS’ MOTION FOR
MISCELLANEOUS RELIEF - REQUEST FOR ESTABLISHEMENT OF
PROCEDURE FOR ENTRY OF CASE MANAGEMENT ORDER
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Defendants/Third Party Plaintiffs, Tyson Foods, Inc., Tyson Poultry, Inc., Tyson
Chicken, Inc., Cobb-Vantress, Inc., Cal-Maine Foods, Inc., Cal-Maine Farms, Inc.,
George’s, Inc., George’s Farms, Inc., Peterson Farms, Inc., Simmons Foods, Inc. and
Willow Brook Foods, Inc. (hereinafter the “Defendants™), hereby submit their Motion for
Miscellaneous Relief and specifically request that the Court establish a procedure and
deadlines for actions to be taken by the parties in anticipation of a scheduling conference
for the purpose of entering a Case Management Order, and set the date and time for such
conference to permit the participation of the Third Party Defendants. Specifically, the
Defendants request the Court enter an Order providing for the following:

e Set the date for the scheduling conference in this matter after June 30, 2006 to
allow sufficient time for (1) the Third-Party Defendants to plead in response to
the Third-Party Complaint; (2) the Defendants and Third-Party Defendants to
conduct a Fed. R. Civ. P. 26(f) conference; and (3) the parties to confer as set

forth below;

e Direct the parties to meet and confer for the purpose of establishing an Agreed
Proposed Case Management Order; and

e In the event the parties cannot agree on a Proposed Case Management Order,
direct the parties to submit their proposals for case management and a Proposed
Order prior to the date set for the scheduling conference.
In support of the requested relief, the parties will show the Court:

PROCEDURAL HISTORY
1. This action was commenced by the Plaintiffs’ filing of their Original
Complaint on June 13, 2005.

2. The Defendants filed their Third Party Complaint on October 4, 2005 [Dkt

No. 80].
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3. On January 9, 2006, Judge Ellison entered an Order, [Dkt No. 190], tolling
the time for serving the Third-Party Complaint until such time as the Court ruled on the
Defendants’ Motion to Stay Proceedings, [Dkt No. 125], during the pendency of the
proceedings in the United States Supreme Court initiated by the State of Arkansas.

4, On March 8, 2006, the Court granted Defendants’ Motion to Withdraw
their Motion to Stay Proceedings [Dkt. No. 223] in light of the Supreme Court’s denial of
the State of Arkansas’ petition for original jurisdiction.

5. On March 20, 2006, the Court entered an Order extending the time by
which the Defendants must serve the Third-Party Defendants until May 20, 2006 [Dkt
No. 234].

6. On March 15, 2006, the Defendants began issuing Summons to the Third-
Party Defendants, [Dkt No. 230], and commenced service of process.

7. By Order entered on March 24, 2006, [Dkt No. 238], Magistrate Judge
Joyner directed the Plaintiffs and Defendants to hold a Rule 26(f) conference and submit
their Joint Status Report by April 13, 2006. The parties complied [Dkt No. 372].

8. In the Joint Status Report, the Defendants asserted that “it will be
premature to establish deadlines or to enter a Case Management Order until the Third
Party Defendants have answered or otherwise pled in response to the Third Party
Complaint.” (Joint Status Rpt. at V.) Further, Defendants, with regard to their request for
special case management, stated:

[G]iven the complexity of the issues, the geographic scope of the IRW,

and the number of parties, including Third Parties, the Defendants request

that once the Third Party Defendants have answered the Court hold a
scheduling conference and enter a Case Management Order addressing the

115-005_Defendants Motion to Establish Procedure for Entry of Case Management Order v2.doc Page 3 of 15



Case 4:05-cv-00329-GKF-PJC  Document 425 Filed in USDC ND/OK on 04/26/2006 Page 4 of 15

needs of the parties and to provide for the orderly administration of the
case.

(Joint Status Rpt. at XII.)

9. As of the time this Motion was filed, approximately 23 Third Party
Defendants have answered the Third Party Complaint, and Defendants have agreed to
extend the answer date for 72 Third Party Defendants to dates up to and including May 8,
2006. Upon motions, the Court has extended the answer date to May 18, 2006 for two
Third Party Defendants [Dkt Nos. 391 and 392], and has extended the answer date to
May 22, 2006 for two additional Third Party Defendants [Dkt Nos. 404 and 405].
Service of process still remains to be completed on some Third Party Defendants, which
according to the Court’s Order, must be completed by May 20, 2006. Allowing for the
20-day answer period, all of the Answers of the Third-Party Defendants identified in the
original Third Party Complaint should be filed by June 9, 2006.

10. Defendants’ counsel conferred with counsel for Plaintiffs with regard to
the instant Motion, and are authorized to represent that Plaintiffs object to the requested
relief.

ARGUMENT AND AUTHORITY

It is now apparent from the Plaintiffs” First Amended Complaint, the Defendants’
Answers and responsive Motions, and the Third Party Complaints, that the case initiated
by the Plaintiffs involves complex factual and legal issues potentially encompassing
natural forces and the operations of a multitude of persons, entities and industries
spanning the entirety of the Illinois River Watershed (the “IRW”). The Plaintiffs assert

that virtually all of the IRW has experienced some degree of impact, and that the alleged
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injury to natural resources entitles them to traditional damage remedies, as well as
equitable remedies, including environmental assessment and impact analysis,
remediation, and potential mandatory and prohibitive injunctive relief related to
agricultural operations. In response to Plaintiffs’ allegations that the alleged natural
resource damages stemmed, at least in part, from common and naturally occurring
nutrients, Defendants exercised their right to identify and implead a cross section of third-
parties who they believe conduct operations or operate facilities that cause or have the
potential to cause the very same impact alleged by the Plaintiffs against Defendants. As
such, the Defendants have sued approximately 161 sets of Third-Party Defendants who
should be accountable for their operations contingent upon Plaintiffs sustaining their
burden of proof and prevailing on their theories of joint and several liability. Although
disagreeing with Defendants’ right to assert third-party claims, Plaintiffs also recognize
that a comprehensive Case Management Order will be required for the orderly
administration of this case.

In addition to their multitude of other theories, Plaintiffs have asserted a claim for
cost recovery under the Comprehensive Environmental Response, Compensation and
Liability Act, (“CERCLA"), 42 U.S.C. 9607. The MANUAL FOR COMPLEX LITIGATION,
FOURTH (2004) (hereinafter “MCL”) is instructive as to the importance of case
management in these wide-ranging, complex cases, to wit:

Early institution of an initial case-management order will help organize the

case, provide a preliminary identification of legal and factual issues, and

educate the court as to the potential size and complexity of the litigation.
Id. at 8 34.21. The MCL recognizes that in such actions, although the plaintiff may only

name a few initial Potentially Responsible Parties, the liability scheme under the statute,
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including the availability of contribution actions under 42 U.S.C. 9613(f), encourages the
PRPs to search out and join additional parties who may be liable to share in the response
costs, thereby increasing the complexity of the case through scores of contribution and
indemnity claims. 1d. at § 34.2.

Typically, CERCLA litigation involves three distinct phases: “(1) liability; (2)
determination of remedy and recoverable costs, including challenges to response actions
for which costs were allegedly incurred; and (3) equitable allocation of any response
costs among defendants.” Id. at § 34.12. In this case, additional phases may be
implicated based upon the Plaintiffs’ implication that they may pursue preliminary
injunctive relief. Thus, issues that should be addressed in the Case Management Order
include:

e Should liaison or group counsel be designated:;

e Will a separate phase for discovery and expert disclosures be required to address a

request for preliminary injunctive relief;

e Should the case be bifurcated or trifurcated to address liability, remedies and

damages;

e Management of discovery among the groups of Plaintiffs, Defendants and Third-

Party Defendants;

e Alternative dispute resolution mechanisms and timing;

e ldentification, disclosure and discovery of experts, which may differ between the

phases of the litigation;

e Motion practice in the respective phases of the case; and

e Structure of jury versus non-jury elements of trial.
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See generally id. at 34.21.

Defendants respectfully suggest to the Court that it will be most prudent and
effective to conduct the scheduling conference and enter a Case Management Order with
the representation and participation of the Third Party Defendants, which cannot occur
until the time for pleading in response to the Third Party Complaint expires on June 9,
2006. If the Court holds a scheduling conference and enters a Case Management Order
prior to this time, the process will need to be repeated in order to provide the Third Party
Defendants an opportunity to be heard on case management issues, particularly those
issues impacting potential requests for bifurcation and phasing of discovery. Setting a
schedule for the development of a Case Management Order that addresses the need for
the Third-Party Defendants to participate will not impair the progress of the litigation, nor
will it prejudice Plaintiffs given their ability to proceed with written discovery. The
primary parties have agreed to make the documents identified in their Initial Disclosures
available for inspection on or before May 26, 2006. Thus, the Plaintiffs and Defendants
will be consumed with preparing their own disclosures and reviewing the documents
disclosed by their opponents certainly through June 2006, if not well into the fall.
Additionally, all parties recognize that there is likely a significant volume of documents
to be identified and produced from multiple state agencies in both Oklahoma and
Arkansas, which will also consume considerable time and energy for all parties.
Accordingly, given the volume of documents to be gathered, exchanged and evaluated,
Plaintiffs, Defendants and the Third-Party Defendants who have answered thus far can
continue to make progress in this case notwithstanding the fact that the entry of a Case
Management Order may be delayed for a brief period.
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Defendants suggest that it is within the Court’s discretion afforded under Fed. R.
Civ. P. 16, and in the best interests of justice to establish a procedure going forward that
will result in a comprehensive Case Management Order that considers the views of all
parties to the lawsuit. Accordingly, Defendants propose that the Court set a date for the
scheduling conference on or after June 30, 2006. Further, the Defendants propose that
the Defendants and Third Party Defendants be directed to conduct their Rule 26(f)
conference and submit their supplemental Joint Status Report by June 23, 2006. Finally,
the Defendants request that the Court direct the parties to meet and confer for the purpose
of reaching an agreed Proposed Case Management Order once the Third Party
Defendants have answered. In the event no agreement is reached, the Defendants request
the Court to direct the parties who wish to submit their proposals for a Case Management
Order do so no later than one week prior to the date set by the Court for the scheduling
conference.

Respectfully submitted,
BY:__ /sl A. Scott McDaniel

A. SCOTT McDANIEL, OBA # 16460
CHRIS A. PAUL, OBA #14416
NICOLE M. LONGWELL, OBA #18771
PHILIP D. HIXON, OBA #19121
JOYCE, PAUL & McDANIEL, PLLC
1717 South Boulder Ave., Suite 200
Tulsa, Oklahoma 74119

Telephone:  (918) 599-0700
Facsimile: (918) 732-5370

E-Mail: smcdaniel@jpm-law.com
ATTORNEYS FOR PETERSON FARMS, INC.
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BY:__ /s/ Stephen L. Jantzen

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

STEPHEN L. JANTZEN, OBA #16247
PATRICK M. RYAN, OBA #7864
PAULA BUCHWALD, OBA # 20464
RYAN, WHALEY & COLDIRON, P.C.
119 North Robinson

900 Robinson Renaissance

Oklahoma City, OK 73102

-and-

THOMAS C. GREEN, ESQ.

MARK D. HOPSON, ESQ.

TIMOTHY K. WEBSTER, ESQ.

JAY T. JORGENSEN, ESQ.

SIDLEY AUSTIN LLP

1501 K Street, N.W.

Washington, D.C. 20005-1401

-and-

ROBERT W. GEORGE, OBA #18562
KUTAK ROCK LLP

The Three Sisters Building

214 West Dickson Street

Fayetteville, AR 72701-5221
ATTORNEYS FOR TYSON FOODS, INC;
TYSON POULTRY, INC.; TYSON CHICKEN,
INC.; AND COBB-VANTRESS, INC.

BY:_ /s/R. Thomas Lay

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

R. THOMAS LAY, OBA #5297

KERR, IRVINE, RHODES & ABLES

201 Robert S. Kerr Ave., Suite 600
Oklahoma City, OK 73102
ATTORNEYS FOR WILLOW BROOK
FOODS, INC.
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BY:_/s/ Randall E. Rose

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

RANDALL E. ROSE, OBA #7753

GEORGE W. OWENS, ESQ.

OWENS LAW FIRM, P.C.

234 W. 13" Street

Tulsa, OK 74119

ATTORNEYS FOR GEORGE'’S, INC. AND
GEORGE’S FARMS, INC.

BY:_/s/ John R. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

JOHN R. ELROD, ESQ.

VICKI BRONSON, OBA #20574

CONNER & WINTERS, LLP

100 West Central St., Suite 200

Fayetteville, AR 72701

ATTORNEYS FOR SIMMONS FOOQODS, INC.

BY: /s/ Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

ROBERT P. REDEMANN, OBA #7454
LAWRENCE W. ZERINGUE, ESQ.

DAVID C. SENGER, OBA #18830
PERRINE, MCGIVERN, REDEMANN, REID,
BARRY & TAYLOR, P.L.L.C.

P.0.BOX 1710

Tulsa, OK 74101-1710

ATTORNEYS FOR CAL-MAINE FARMS,
INC. AND CAL-MAINE FOODS, INC.
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CERTIFICATE OF SERVICE

I certify that on the 26th day of April, 2006, | electronically transmitted the
attached document to the Clerk of Court using the ECF System for filing and transmittal
of a Notice of Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson

Attorney General

Kelly Hunter Burch

J. Trevor Hammons

Assistant Attorneys General

State of Oklahoma

2300 North Lincoln Blvd., Suite 112
Oklahoma City, OK 73105

and

J. Randall Miller

David P. Page

Louis W. Bullock
Miller Keffer & Bullock
222 S. Kenosha

Tulsa, OK 74120-2421
and

COUNSEL FOR PLAINTIFFS

Douglas Allen Wilson
Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

Riggs Abney Neal Turpen Orbison & Lewis
502 West 6" Street

Tulsa, OK 74119-1010

and

Robert Allen Nance

Dorothy Sharon Gentry
Riggs Abney

5801 N. Broadway, Suite 101
Oklahoma City, OK 73118

and

Elizabeth C. Ward
Frederick C. Baker
Motley Rice LLC

28 Bridgeside Blvd.
Mount Pleasant, SC 29464
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Stephen L. Jantzen

Patrick M. Ryan

Paula M. Buchwald

Ryan, Whaley & Coldiron, P.C.

119 N. Robinson

900 Robinson Renaissance
Oklahoma City, OK 73102

and

Mark D. Hopson

Jay Thomas Jorgensen

Timothy K. Webster

Sidley Austin LLP

1501 K Street NW

Washington, DC 20005

and

Robert W. George

Kutack Rock LLP

The Three Sisters Building

214 West Dickson Street
Fayetteville, AR 72701-5221
COUNSEL FOR TYSON FOODS, INC.,
TYSON POULTRY, INC., TYSON
CHICKEN, INC.; AND COBB-VANTRESS,
INC.

Robert P. Redemann

Lawrence W. Zeringue

David C .Senger

Perrine, McGivern, Redemann, Reid, Berry &
Taylor, PLLC

P. 0. Box 1710

Tulsa, OK 74101-1710

and

Robert E. Sanders

E. Stephen Williams

Young Williams P.A.

P. O. Box 23059

Jackson, MS 39225-3059

COUNSEL FOR CAL-MAINE FOODS, INC.
AND CAL-MAINE FARMS, INC.
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R. Thomas Lay

Kerr, Irvine, Rhodes & Ables

201 Robert S. Kerr Ave., Suite 600
Oklahoma City, OK 73102

and

Thomas J. Grever

Lathrop & Gage, L.C.

2345 Grand Blvd., Suite 2800
Kansas City, Missouri 64108-2684
and

Jennifer S. Griffin

Lathrop & Gage, L.C.

314 E. High Street

Jefferson City, Missouri 65101-3004
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COUNSEL FOR WILLOW BROOK FOODS,

INC.

George W. Owens

Randall E. Rose

The Owens Law Firm, P.C.
234 West 13" Street

Tulsa, OK 74119

and

James M. Graves

Gary V. Weeks

Bassett Law Firm

P. O. Box 3618
Fayetteville, AR 72702-3618

COUNSEL FOR GEORGE’S INC. AND

GEORGE’S FARMS, INC.
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John R. Elrod

Vicki Bronson

Conner & Winters, P.C.
211 E. Dickson Street
Fayetteville, AR 72701
and

Bruce W. Freeman

D. Richard Funk
Conner & Winters, LLLP
3700 First Place Tower
15 East Fifth Street
Tulsa, OK 74103-4344

COUNSEL FOR SIMMONS FOODS, INC.

Jo Nan Allen

219 W. Keetoowah

Tahlequah, OK 74464

COUNSEL FOR CITY OF WATTS

Todd Hembree

219 W. Keetoowah

Taylequah, OK 74464

COUNSEL FOR TOWN OF WESTVILLE

Adam Scott Weintraub

Twenty East Fifth, Suite 410
Tulsa, OK 74103

COUNSEL FOR KERMIT AND
KATHERINE BROWN
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John H. Tucker

Colin H. Tucker

Theresa Noble Hill

Rhodes, Hieronymus, Jones, Tucker & Gable
P. O. Box 21100

Tulsa, OK 74121-1100

and

Terry W. West

The West Law Firm

124 W. Highland Street

P. O. Box 698

Shawnee, OK 74802-0698

and

Delmar R. Ehrich

Bruce Jones

Krisann Kleibacker Lee

Faegre & Benson LLP

90 South 7" Street, Suite 2200
Minneapolis, Minnesota 55402-3901
COUNSEL FOR CARGILL, INC. AND
CARGILL TURKEY PRODUCTION, LLC

Park Medearis

Medearis Law Firm, PLLC

226 West Choctaw

Tahlequah, OK 74464

COUNSEL FOR CITY OF TAHLEQUAH

Tim K. Baker

Tim K. Baker & Associates

303 W. Keetowah

Tahlequah, OK 74463

COUNSEL FOR GREENLEAF NURSERY
CO., INC. AND WAR EAGLE FLOATS, INC.

Kenneth E. Wagner

Marcus N. Ratcliff

Latham, Stall, Wagner, Steele & Lehman

1800 SOUTH BALTIMORE, SUITE 500
TULSA, OK 74119

COUNSEL FOR BARBARA KELLEY D/B/A
DIAMOND HEAD RESORT
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Linda C. Martin

N. Lance Bryan

Doerner, Saunders, Daniel & Anderson, LLP
320 South Boston Ave., Suite 500

Tulsa, OK 74103

COUNSEL FOR EAGLE NURSERY;
SEQUOYAH FUELS & NORTHLAND
FARMS

R. Jack Freeman

Tony M. Graham

Graham & Freeman, PLLC

626 E. 101% Street, Suite 300

Tulsa, OK 74137

COUNSEL FOR “THE BERRY GROUP”

Thomas J. McGeady

Ryan P. Langston

J. Stephen Neas

Logan & Lowry, LLP

101 South Wilson Street

P. O. Box 558

Vinita, OK 74301

COUNSEL FOR LENA AND GARNER
GARRISON; AND BRAZIL CREEK
MINERALS, INC.

Lloyd E. Cole, Jr.
120 W. Division Street
Stilwell, OK 74960

COUNSEL FOR ILLINOIS RIVER RANCH
PROPERTY OWNERS ASSOCIATION;
FLOYDSIMMONS; RAY DEAN DOYLE
AND DONNA DOYLE; JOHN STACY D/B/A
BIG JOHN’S EXTERMINATORS; AND
BILLY D. HOWARD

Ron Wright

Wright, Stout, Fite & Wilburn

P. O. Box 707

Muskogee, OK 74402-0707

COUNSEL FOR AUSTIN L. BENNETT AND
LESLIE A. BENNETT, INDIVIDUALLY
AND D/B/A EAGLE BLUFF RESORT

Angela D. Cotner

505 Gray Fox Run

Edmond, OK 73003

COUNSEL FOR TUMBLING T BAR L.L.C.

R. Pope Van Cleef, Jr.

Robertson & Williams

3033 N.W. 63" Street, Suite 200

Oklahoma City, OK 73116

COUNSEL FOR BILL STEWART,
INDIVIDUALLY AND D/B/A DUTCHMAN'’S
CABINS

Douglas L. Boyd
1717 East 15" Street
Tulsa, OK 74104

COUNSEL FOR HOBY FERRELL and
GREATER TULSA INVESTMENTS, LLC

I also hereby certify that I served the attached documents by United States Postal Service,
proper postage paid, on the following who are not registered participants of the ECF System:

William H. Narwold
Motley Rice LLC

20 Church St., 17" Floor
Hartford, CT 06103

and

COUNSEL FOR PLAINTIFFS
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C. Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 North Classen
Oklahoma City, OK 73118
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Thomas C. Green

Sidley Austin LLP

1501 K Street NW

Washington, DC 20005

COUNSEL FOR TYSON FOODS, INC.,
TYSON POULTRY, INC., TYSON
CHICKEN, INC.; AND COBB-VANTRESS,
INC.

G. Craig Heffington

20144 W. Sixshooter Rd.

Cookson, OK 74427

ON BEHALF OF SIXSHOOTER RESORT
AND MARINA, INC.

Jim Bagby

Rt. 2, Box 1711
Westville, OK 74965
PRO SE

Monte W. Strout

209 West Keetoowah

Tahlequah, OK 74464

COUNSEL FOR CLAIRE WELLS AND
LOUISE SQUYRES

Doris Mares

Cookson Country Store and Cabins
32054 S. Hwy 82

P. O. Box 46

Cookson, OK 74424

PRO SE

Eugene Dill

32054 S. Hwy 82

P. O. Box 46
Cookson, OK 74424
PRO SE
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James R. Lamb

D. Jean Lamb
Strayhorn Landing
Rt. 1, Box 253
Gore, OK 74435
PRO SE

James C. Geiger
Kenneth D. Spencer
Jane T. Spencer
Route 1, Box 222
Kansas, OK 74347
PRO SE

Robin Wofford
Rt. 2, Box 370
Watts, OK 74964
PRO SE

Richard E. Parker

Donna S. Parker

Burnt Cabin Marina & Resort, LLC
34996 South 502 Road

Park Hill, OK 74451

PRO SE

Marjorie A. Garman
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Riverside RV Resort and Campground LLC

5116 Hwy. 10
Tahlequah, OK 74464
PRO SE

/s/ _A. Scott McDaniel
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